
CONTENTS—SUMMARY

Table of Cases xxiii
Table of Statutes lxxix
Table of International Instruments lxxxix
List of Abbreviations xci

1. Introduction and Conclusion of the Contract 1

2. Definition and Subject Matter of the Sale of Goods Contract 35

3. The Passing of Property 89

4. Risk, Mistake, and Frustration 153

5. The Seller s Duty and Power to Transfer Title 201

6. Delivery, Acceptance, and Payment 309

7. The Implied Terms of Description, Fitness, and Quality 397

8. Other Liabilities of the Seller and Liabilities of Third Parties 487

9. Unfair Contract Terms 551

10. Termination of the Contract for Breach 595

11. The Remedies of the Seller and the Buyer I 677

12. The Remedies of the Seller and the Buyer II 745

Appendices 831

Index 875

XI



CONTENTS

Table of Cases
Table of Statutes
Table of International Instruments
List of Abbreviations

xxin
lxxix

lxxxix

xci

1. Introduction and Conclusion of the Contract

Introduction
Background to Modern Sale of Goods Legislation
Code and Common Law
Sale of Goods Act and Common Law

Equity
Law Merchant

Conclusion of the Contract
Formalities
Unsolicited Goods
Electronic Commerce
Auctions
Cancellation of the Contract and Early Termination
Capacity
Unstated Price

2. Definition and Subject Matter of the Sale of Goods Contract

Definition of 'Goods'
Crops and Natural Produce

Nineteenth-century Case Law

Statutory Definition

Fixtures
Minerals and Energy
Body Parts
Things in Action and Money
Shares in Goods
Computer Software

1.01
1.01

1.07
1.11
1.14
1.19

1.22
1.23
1.26
1.28
1.30
1.33
1.39
1.41

2.02
2.04

2.05
2.09
2.12
2.14

2.16
2.19
2.21
2.23

XUl



Contents

A 'Money Consideration Called the Price' 2.26
Credit Cards and Other Cards 2.31
Trading Stamps 2.36

Basic Statutory Distinctions » 2.37
Contract and Conveyance 2.38

Conditional Contracts 2.41
Existing and Future Goods 2.42
Specific and Unascertained Goods 2.44

Quasi-specific Goods 2.45
Ascertained Goods 2.47
Summary 2.48

General and Special Property 2.49

The Contract of Sale and Related Transactions Involving Goods 2.54
Work and Materials Contracts 2.56
Barter and Trade-in Agreements 2.63
Bailment Agreements 2.65

Hire Purchase 2.66
Pledge 2.69
Sale or Return and Sale on Approval 1.7Q
Loans for Consumption 2.73

Gift 2.80
Promotional Schemes 2.81

Agency Agreements 2.82
Security Agreements 2.84

3. The Passing of Property

The Rule Structure 3.02
Specific Goods 3.06
Section 18, Rules 1-3 3.06

Section 18, Rule 1 3.06
Section 18, Rule2 3.11
Section 18, Rule3 3.14

Sale or Return and Sale on Approval 3.16
The Buyer's Acceptance 3.20
Exclusion of Rule 4 ?>.11

Unascertained and Future Goods 3.28
Ascertainment and Existence 3.28

Ascertainment 3.30
Overcoming Section 16 3.35

Equitable Property Rights 3.36
Re Wait 3.39
Tenancy in Common 3.46
Buyers and Insolvent Sellers 3.49

xiv



Contents

Sale of Goods (Amendment) Act 1995 3.51
Unconditional Appropriation \ 3.62

Unconditional Appropriation and Sections 20A-B 3.67
Scope of Rule 5(1) 3.69
Assent 3.70
Rule 5(2) and Carriers 3.73

Reserving the Right of Disposal 3.74
Nature of the Seller's Reservation 3.78
Non-statutory Examples of Reservation 3.81
Bill of Lading and Bill of Exchange 3.82
Reservation of Title Clauses 3.83
All-moneys Clauses 3.86
Altered Goods 3.88
Tracing Claims 3.89
Extended Title Reservation 3.92
Insolvency and Title Reservation 3.96

4. Risk, Mistake, and Frustration

Risk 4.02
Meaning of Risk 4.03
Allocation of Risk 4.07
Risk and Quality Obligations 4.13
Risk and Carriage 4.15
Risk and Export Sales 4.21
Risk and Breach of Contract 4.27
Risk and Delayed Delivery 4.30
Risk and Third-party Tortfeasors 4.35

Frustration 4.40
Frustration and Risk 4.42
Frustration and Fault 4.45
Frustration and Quality Obligations 4.47
Section 7 and Foresight 4.49
Partial and Temporary Frustration 4.50
Frustration and Unascertained Goods 4.59
Express Clauses 4.62
Consequences of Frustration 4.65

Mistake 4.68

5. The Seller's Duty and Power to Transfer Title

The Seller's Duty to Transfer Title 5.02
Title and Failure of Consideration 5.07
Limited Title Sales and Exclusion Clauses 5.20

xv



Contents

Range of Section 12(1) 5.26
Non-sale Contracts 5.31
Section 12 Warranties 5.34
Quiet Possession 5.36

The Nemo Dat Rule and its Exceptions 5.42
Sales under a Voidable Title 5.47

Rescission 5.55
Burden of Proof 5.59

Apparent Authority and Apparent Ownership ' 5.60
Estoppel by Representation 5.63
Estoppel by Conduct 5.67
Indicia of Title 5.70
Inherent Agency Power 5.73
Estoppel by Negligence 5.80

Mercantile Agency 5.87
Mercantile Agents 5.88
Receipt as a Mercantile Agent 5.92
Disposing Power of Mercantile Agents 5.94
Ordinary Course of Business 5.98
Documents of Title 5.104
Pledges 5.107
Consignments 5.110
Good Faith and Notice 5.113

The Seller in Possession 5.117
Sale of Goods Act and Factors Act 5.118
Disposing Power ofSeller 5.121
Chattel Mortgages 5.124
Constructive Possession 5.127
Quality of Seller's Possession 5.129
Delivery and Transfer 5.136
The 1995 Property Reforms 5.140
Dispositions 5.145
Effect of Section 24 5.149
Good Faith and Notice 5.152

The Buyer in Possession 5.153
'Bought or Agreed to Buy 5.154
Consent of the Seller 5.156
Mercantile Agency and Buyer in Possession 5.157
'Seller'and 'Owner' the Same Person 5.160
Lien and Stoppage in Transit 5.162
Delivery by Buyer in Possession 5.164
Consumer Conditional Sales 5.170

Part III of the Hire Purchase Act 1964 5.171
Other Powers of Sale \ 5.178

xvi



Contents

6. Delivery, Acceptance, and Payment

The Seller's Duty to Deliver
Meaning of Delivery and Acceptance !

Place of Delivery and Acceptance

Time of Delivery and Acceptance

Express Delivery Terms

Abandonment

Delivery, Acceptance, and Time of the Essence

Timely Delivery

Timely Acceptance
Equitable Ideas

The Seller's Duty to Deliver the Agreed Quantity

Entire or Severable?

Instalments and Quantity
Indivisible (or Entire) Contracts and Short Delivery

Long Delivery

Estimated Quantities

The Seller's Documentary Delivery Obligations

C. if Contracts

Insurance Documents
Bill of Lading

Bill of Lading in Sets
Contents of Bill of Lading

Bills of Lading and Letters of Credit

Time Obligations and Shipping Documents

Continuous Documentary Coverage

Delivery Orders

Import and Export Licences

The Buyer's Duty to Pay
Documentary Letters of Credit

Time and Payment

Opening Letters of Credit

Payment and Examination

Payment under Letters of Credit

Concurrence of Payment and Delivery

6.02
6.02
6.08
6.13
6.16
6.21
6.24
6.27
6.35
6.38
6.39
6.40
6.42
6.45
6.49
6.51
6.53
6.55
6.58
6.60
6.66
6.70
6.72
6.75
6.78
6.81
6.82

6.90
6.94
6.98

6.102
6.106
6.109
6.116

Waiver of Delivery and Payment Obligations 6.120

7. The Implied Terms of Description, Fitness, and Quality

Correspondence with Contractual Description 7.04

Description and Satisfactory Quality * 7.05

Sale by Description 7.08

Words of Description 7.12

xvn



Contents

Specific and Unascertained Goods 7.18
The Modern Law 7.21
Description and Reliance 7.30

Satisfactory Quality , 7.32
Sale in the Course of a Business 7.34

Development of Merchantable Quality 7.37
Judicial Definitions of Merchantable Quality 7.42
The 1973 Definition of Merchantable Quality 7.53
Satisfactory Quality 7.56

Introduction 7.56
Fitness for Purpose 7.59
Price 7.63
Defects 7.65
Appearance and Finish and Minor Defects 7.68
Durability 7.71
Safety 7.73
Public Statements 7.75

Second-hand Goods 7.76
Resale 7.77
Examination 7.79

Reasonable Fitness for Purpose 7-84
Development of Fitness for Purpose 7.86
Sale in the Course of a Business 7.91
Strict Liability 7.94
Disclosure and Purpose 7.96
Hypersensitive Buyers 7.107
Reasonable Fitness 7.108
Second-hand Goods 7.112
Durability 7.114
Reliance 7.118
Partial Reliance 7.126
Negligent Buyers 7.128
Trade Name 7.129
Negligence and the Seller 7.130

Terms Implied in a Sale by Sample 7.134

Other Implied Terms 7.140

Terms in Transactions Similar to Sale 7.142

8. Other Liabilities of the Seller and Liabilities of Third Parties

Other Liabilities of the Seller 8.02
Development of Express Warranty 8.03

xvm



Contents

Modern Law of Express Warranty
Deceit
Innocent Misrepresentation

Misrepresentation and Insolvency

Effect of Misrepresentation Act 1967
Damages

Negligent Misstatement in Tort Law
Criminal Offences

Unfair Trading

Liabilities of Third Parties
The Indemnity Chain
Negligence
Express Warranty and Guarantee
Product Liability and Extended Warranty

Tort

Reform

The Consumer Protection Act 1987
Issuers of Credit Cards

8.09
8.16
8.18
8.27
8.34
8.37
8.47
8.49
8.50

8.59
8.60
8.62
8.65
8.72
8.75
8.76
8.85
8.96

9. Unfair Contract Terms

Common Law 9.01

Statute 9.19
The Unfair Contract Terms Act 1977 9.19
The Unfair Terms in Consumer Contracts Regulations 1999 9.36

10. Termination of the Contract for Breach

Introduction 10.01

Discharge: Conditions, Warranties, and Intermediate Stipulations 10.04
Breach of Contract Principles Before the Codification ofSale 10.08
Statutory Termination Rules before the Sale and Supply of

GoodsActl994 10.14
Slight Breach and Section 15A 10.22
Termination Developments in Modern Contract Law 10.29

The Buyer's Rights of Examination and Rejection 10.43
General 10.43
Examination 10.47
Acceptance 10.53

Partial Rejection 10.55
Meaning of Acceptance 10.56
Intimation of Acceptance 10.60
Acts Inconsistent with the Seller's Ownership 10.62

xix



Contents

Lapse of Time

Other Contracts and Affirmation

Instalment Contracts
Termination of Instalment Contracts

Rejecting Particular Instalments

Additional Rights and Remedies for Consumer Buyers
Origin and Scope

Rescission

Choice of Remedies

Innocent Misrepresentation and Rescission

Rescission and Rejection

Aligning Rescission and Rejection Rights

Rejection and Documentary Sales
Documentary and Physical Breach

Damages and Prospective Physical Breach

Cure and Termination

Tender and Cure

Agreements to Cure

11. The Remedies of the Seller and the Buyer I

The Seller's Real Remedies
'Unpaid Seller'

Insolvency

The Unpaid Seller's Lien

Credit

Loss of Lien

The Right of Stoppage in Transit

Justification for Right of Stoppage

Duration of Transit
Effect of Stoppage

The Right of Resale

Development of Resale Right

Modern Rationalization

Reservation of Title Clauses

Enforcing the Primary Obligations of the Parties
The Action for the Price

Passing of Property

Payment of a 'Day Certain

Reform Proposals

Interest and Foreign Currency

Instalment Contracts

10.70
10.79

10.80
10.83
10.92

10.93
10.93
10.99

10.105

10.107
10.108
10.112

10.116
10.117
10.125

10.127
10.130
10.137

11.02
11.03
11.05
11.08
11.12
11.14
11.24
11.28
11.30
11.40
11.44
11.45
11.51
11.57

11.59
11.60
11.61
11.67
11.70
11.71
11.79

XX



Contents

Recovery of Money on a Failure of Consideration 11.83
Equitable Relief against Forfeiture \ 11.86

Specific Relief ; . 11.94
Judicial Discretion 11.95
Inadequacy of Damages 11.99
Consumer Sales Directive 11.104
Prohibitory Injunctions 11.107

12. The Remedies of the Seller and the Buyer II

The Secondary Obligation to Pay Damages: Common Issues 12.02
Expectation and Reliance Damages 12.02
Agreed Damages and Penalty Clauses 12.10
Rules Limiting Damages Recovery 12.14

Factual Causation 12.14
Recognized Head of Loss 12.17
Remoteness of Damage 12.20

Mitigation of Damages 12.29
Duty to Mitigate 12.30
Illusory Mitigation 12.35
Cost of Mitigation 12.43
Losses Avoided by Mitigation in Fact 12.44
Mitigatory and Anticipatory Repudiation 12.47
Mitigation and Specific Performance 12.54

Measuring Losses According to the Market 12.55
Abstract and Concrete Damages Claims \1Jbl
Anticipatory Repudiation 12.63
Concrete Assessment 12.68
Available Market 12.70
Late Delivery 12.74

Residual Damages Claims 12.75
Indemnity Claims 12.76
Other Claims 12.79

The Secondary Obligation to Pay Damages: Specific Problems 12.81
The Sub-sales Problem 12.82

Late Delivery 12.93
Defective Goods 12.98

The Lost Volume Problem 12.105
Supply and Demand 12.106
Profit and Supply Price 12.109
Second-hand Goods 12.115

Breach of Warranty by the Seller * 12.117
Damages for Diminished Value 12.117
Consumer Buyers and Price Reduction \1.\TL
Profit-earning Chattels \2.\13

xx i



Contents

Appendix 1: Sale of Goods Act 1979 833
Appendix 2: Factors Act 1889 853
Appendix 3: Unfair Contract Terms Act 1977 857
Appendix 4: Unfair Terms in Consumer Contracts

Regulations 1999 * 869

Index 875

•i

XXll

6




