Cross-Border Litigation
in Europe

Edited by
Paul Beaumont, Mihail Danov,

Katarina Trimmings and Burcu Yiiksel

*HART:
PUBLISHING

OXFORD AND PORTLAND, OREGON
2017



TABLE OF CONTENTS

Series Editors’ Preface
Editors’ Preface....esenrennns
Contributors List

1. Introduction: Research Aims and Methodology........ccecermereercereeceseeas e sbasmensssasassannsatane 1
Paul Beaumont and Mihail Danov ‘

Part I: Shaping the Development of the Private Internatlonal
Law Framework

2. EU Competence to Legislate in the Area-of Private Internatlonal Law
and Law Reforms at the BU LeVel......oouuuumuuveeeereessssssssisssessrsessssssmssssssssssssssssssssssssssens 19
Jan von Hein ' ' S

3. An Analysis of the Effectiveness of the EU Institutions in Making -
and Interpreting EU Private International Law Regulations................. fusiesssresersasasaosses 35
Burcu Yiiksel

4. Unharmonised Procedural Rules: Is there a Case for Further Harmonisation

Jonathan Fitchen
Part II: Cross-border Litigation Pattern—Empirical Data and Analysis . -

5. Great BIitaill .ot ssssas s ssessseassessessessenerssessansens 79
Paul Beaumont, Mihail Danov, Katarina Trimmings and Burcu Yitksel

6. BelBIUIM .ot esssisissssia s sasssssssess s sesseasessssessessassassssnsasens 125
Thalia Kruger and Eline Ulrix

7. GEIMANY..coiiririiisisinsitsssssiressessssesssast st saseessesssssessssssssansans Sl 145
Jan von Hein and Hannah Dittmer;

~ Stefania Bariatti, llaria Viarengo, Francesca C Villata, Sara Bernasconi
and Filippo Marchetti

Carmen Otero Garcia-Castrilléon e



10.
1.
12.
13.

14.
15.
16.

17.

18.
19.
20.
21.
22.
23.
24.
25.

26.

Table of Contents

POLANA. ...ttt st s e st st 221

Agnieszka Frqckowiak-Adamska, Agnieszka Guzewicz and Lukasz Petelski

AUSEITA coricrercreneccenseneeesssreesenrsnes e e e 243

Florian Heindler and Bea Verschraegen

BUIZATIA cucurerrctimisinsiiesisssisionssisnsssisisssersasesssssasesssssssasssnssssasesansessssnsassssssssssasssssssssesansess 255

Teodora Tsenova and Anton Petrov .

Croatia....eveerernenes erereeneeneaes eeerernsarereneenssrensanan teeeresseatenesaeseesesasrterereernenertereerarassenteas 265

Ivana Kunda ,

CYPTUS wetrircericrinersisissenssesens eeesensensenens AR renesessenssaneens erstenenissens 273

Nikitas E Hatzimihail

CZECh REPUDLIC..c.crmitrerienisitsisisessanenresiosseccsnassessresessasessssssasasssnsssssessssassassesssssssresssssas 285

Monika Pauknerovd, Marta Zavadzlovd and JiFi Grygar

Finland........ieeeeeenene I evvensenneeas O S 295

Gustaf Moller

BIAIICE ouvuiiinrsnrsnsnitinst ittt sttt sttt bt sttt bsmsbssnas s s asiessnsnsgassassbin 305

Horatia Muir Watt, Sabine Corneloup, Laurence Usunier, Didier Boden,

Jeremy Heymann and David Sindres

GIEECE cvveereerrreeraesreesserssesrnesseessnessesseesseosses Ceeiesseeeesteensentannresaaeatenerserenenens eoveenvensarerssareee 315
... Aspasia Archontaki and Paata Simsive. o

HUNGATY. i S 329

Csongor Istvdn Nagy : : :

IPElANA coviiriiriiri st ssse et s sssast s sastsa s s e s as e s e et bR 339

Muebh Harding

LaLVIA 1levvurersneeserernienssssiastesssss assssssessesssssensssessessssssssstsnssnssssssasessssaesansssssasssesssnssanssssssans 351

Iréna Kucina _

LAHUATED 1/ eveeee e Lesssssssssiesssssessssssessssssssesssssessbemsenessesseesssseeessesesesessssessmssseseese 361

Kristina Pranevidiene ‘

Luxembourg ............................... 373

Céline Camdra

ML cecrerereerireeerernessesesesesesesesesesesesssesesesesssentsese st sasasena st st st st e sesasasasasse e s e ae e e s naesseien 385

Antoine G Cremona, Clement Mifsud-Bonnici and Calvin Calleja

The Netherlarids........... bbbt baaens e rersaentr et nens ............ 395

Aukje Van Hoek, Ian Sumner and Cathalijne van der Plas '

Portugal.......couseness - eveena, . S 1

Elsa Dias Oliveira, Jodo Gomes de Almeida, Eugénia Galvio Teles, Susana Maltez
and Ragquel Correia



27.

28.

29.

30.

3l

32.

33.

34.

35.

36.

37.

38.

39.

40.

Table of Contents xi

ROMANIA - itsrtrrensenenssrsstis ittt st eses st it ssnaesssbsstanes 421
Heana M Smeureanu, Lucian Ilie and Alexandra Ema Dobre
Slovakia.......iceu.e.. eeeestisesesseshavteeagaabaeesesteaatsbtarsresaessre b asresestestsesaiaeeesnsnananerbeortanas 431
Miroslava Vozdryovd and Katarina Burdovi, |
SIOVENIA 1vvveeuseeeresesessmmsmssssssssssssesssssssnmsansssees S SORSTRC OO STOY -S |
. Suzana Kralji¢ :
R T L RN eueesssesereaes 453
Michael Bogdan and Ulf Maunsbach : : l
Promoting Efficient Litigation?......ec.oeeeueerrarsnnaenns .............................. 463
Stephen Drnes ) B
Data Analysis: Important Issues to be Cons1dered ina Cross border Context ........ 475
Mihail Danov - e
Part III: Litigating Cross-border Civil and Commercial
Disputes—A Europe of Law and Justice
Cross-border Civil and Commerc1al Disputes Before the Court of Iustlce '

of the BUropean UnIOn ... .ummuumssmsssssmssmssussmsssssssssssssisissssssssnsssssssssssssssssssssssssssssssssss 499
Paul Beaumont and Burcu Yiiksel '

Legal Certainty and Predictability in the EUPILLAR Project’s Regulatlons
AN ASSESSINIENI ... ccruirereeiasecarssesssesiroresssssnrsiionesssssssessenesessnmransssstesessssesstsssrentenseesssssnssons 585
Carmen Otero Garcia-Castrillén

Effective Remedies in Cross-border Civil and Commercial Law Disputes:
A Case for an Institutional Reform at EU LevVel......ceeireencemreinnsrcseesesssecsssssssess 603
Mihail Danov and Paul Beaumont

Cross-border Contract Litigation in the EU wevevveeeeseereesssesrssenn ereseesessneesns o623
Zheng Sophia Tang

Cross-border Non-contractual Disputes: The Legislative Framework

and Court PraCtiCe ... ssssssssssesssesssssensassssens 639
Michael Wilderspin ’

Litigating Cross-border Intellectual Property Disputes in the EU Private

" International Law FrameWOorK. ... eeerieesrerireneeerereesssesssesssssssssssassscssassasasssssessossses 655

Paul Torremans

Private Enforcement of Competition Law.....c.cveevscsiciiennnnnisssennians 671
Jonathan Fitchen

The Relationship Between Litigation and ADR: Evaluating the Effect of the
EU PIL Framework on ADR/Settlements in Cross-border Cases .. wmereererssrsensans 689
Mihail Danov and Stefania Bariatti



xii Table of Contents

Part IV: Litigating Cross-border Family Law Disputes—A Europe
of Law and Justice ' :

41. Court of Justice of the European Union’s Case Law on Family Law Matters -
Under Brussels ITa and Maintenance ... ertnesenseererns 711
Paul Beaumont and Katarina Trimmings

42, Habitual Residence: The Factors that Courts Consider.....coueiincnieessnseisesseesnerns 741
Thalia Kruger . ‘

43, No Deal Better than a Bad Deal—Child Abduction and the Brussels Ila
REGUIALION «..vererrurcrnetserectserreeseesesessnsesmonseresssestsessrmstersesesesssssssassnassssssssssssssssnssssonss 755

Agnieszka Frgckowiak-Adamska
44. New (and Old) Problems for Maintenance Creditors Under the EU

Maintenance Regulation....cccsirecccernseneneisisssisisiisisneseesesesssessssans O 771
Lara Walker

45. Mediation in EU Cross-border Family Law e seRsa AR e Raa Rt 787
Ruth Lamont

46. Matrimonial Matters Under the Brussels ITa Regulation..................................-' ......... 803

Katarina Trimmings
Part V: Conclusion

47. Cross-border Litigation in Europe: Some Theoretical Issues and Some
Practical Challenges.......ourmnisnmisinisssninisssssesnesssssssssisissssassssossssoniss 819
Paul Beaumont, Mihail Danov, Katarina Trimmings and Burcu Yiiksel




